MAHARASHTRA ADMINISTRATIVE TRIBUNAL

NAGPUR BENCH NAGPUR

ORIGINAL APPLICATION NO. 484/2019(S.B.)

Shri Durgadas s/o Motiram Zagare,
Aged about 61 years, Occu.: Retired,
R/o Chikhali Road, Opposite Hanuman
Mandir, Sunderkhed, Buldhana,

Tahsil and District Buldhana.

Versus

1) The State of Maharashtra,
Through its Secretary,

Home Department,
Mantralaya, Mumbai-400032.

2) The Director General of Police,
State of Maharashtra,
Near Regal Talkies, Culaba, Mumbai.

3) Superintendent of Police,
Buldana, Opposite Collector Office,
Buldana, Tahsil and District Buldana.

4) Accounts and General A & E (II) Office
Maharashtra, Civil Lines, Nagpur.

Shri A.P. Sadavarte, Ld. counsel for the applicant.
Shri M.I.LKhan, Ld. P.O. for the respondents.

Applicant.

Respondents

Coram:-Hon’ble Shri M.A.Lovekar, Member (J).
Dated: - 28tJuly 2022.
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JUDGMENT

Judgment is reserved on 26"4 July, 2022.

Judgment is pronounced on 28 July, 2022.

Heard Shri A.P. Sadavarte, learned counsel for the applicant
and Shri M.I.LKhan, learned P.O. for the Respondents.
2. Case of the applicant is as follows.

When the applicant was working as A.P.I, on 09.07.2017 he
received a communication (Annexure A-1) from respondent no.3 that
regarding his pay fixation and retiral benefits respondent no.4 had
raised an objection. In this behalf respondent no.3 passed an order
dated 23.06.2017 (at page 16) to recover from retiral benefits
payable to the applicant an amount of Rs.3,59,958/- in lumpsum. By
communication dated 21.07.2017 (Annexure A-2) respondent no.3

informed the applicant as follows-

1 3N STRATE LMD e $.3§ 3 JURIA At
ekt suoleh s wugErR w2 &.09/ow/R00¢ @
30/0§/2099 WAl ScHEE Fetell Ade A HeAEl DA B.
3,8R,88¢/- (3R B. el SR UDIVRAG FoR 139 JNGoldest Berel)
TFcht SRTeEEd UR3wt fordies et Feetta wat .6 s aufaat fett
3.
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3R Fog-Fr-Jafergett 3uaE 5.2,%R,898/ - Tad awA 3
3ME. AT YOt TTBA LA STl DEAMAART S AeTgeett detetra
TR FFTHAE PTG THet et HAGR B0 AT FIUR L.
The applicant deposited Rs.60,483/- and 2,451 /- (Annexures
A-3 & A-4). By communication dated 12.12.2017 (Annexure A-5) the
applicant was informed as follows-
IRiad e a fwamead AfeAwt/ 9990 e AR TR
ARG IuldUisl. FRCA eSO g Bt 39/90/090  Asht Fra
AT HATeIgeet Setet SR =i AdeTgett dast T FHofel Haal
e (Fd), sogg st Ae o e gd. el
AaueEetet da= ftidadisnaa 3nsiu goia teten gidl.
adt 3eet .9 a R ARLABY/ 9990 e AfA TR AidwgA
ftmeE @R B.3,60,92%/- (3 .l A WG FOR ARA
THARA Bae) Tehepal aget H3oia A, Aea Sifemaem ezt
e gelid Siiset 3@.

The applicant retired on superannuation on 31.10.2017. By
communication dated 09.01.2018 (Annexure A-6) the applicant was
informed about recovery of Rs.2,451/- and 2,97,495/- towards over
payment of pay and allowances. No dues certificate (Annexure A-7)
was issued on 14.03.2018. Being aggrieved by the recovery the
applicant made a representation dated 17.07.2018 (Annexure A-8) to

respondent no.3. By communication dated 18.07.2018 (Annexure A-
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9) he was informed by respondent no.3 that recovery was effected as

per Rules 132 (2) (3) (b) of the M.C.S. (Pension) Rules, 1982. On

26.11.2018 the applicant submitted a representation (Annexure A-

10) to respondent no.2. Still grievance of the applicant remained un

redressed. Hence, this application.

3. Reply of respondent no.3 containing following contentions is at

pp-27 to 33-
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1) The applicant was informed about the objection
taken by the respondent no.4 and applicant also
accepted that he had got excess pay during his
service period from 01.06.2008 to 30.06.2017 and
applicant also deposited the difference amount in
the Government account without any objection or
under protest.

2) As per the provisions of Rule 132 and 134-A of
the Maharashtra Civil Services (Pension) Rules,
1982, if in the case of a Government servant, who
has retired or has been allowed to retire, it is found
that due to any reason whatsoever an excess
amount has been paid to him during the period of
his service including service rendered upon re-
employment after retirement or any amount is
found to be payable by the pensioner during such
period and which has not been paid by, or

recovered from him, then the excess amount so paid



or the amount so found payable shall be recovered
from the amount of pension sanctioned to him.

3) While fixing the increment on revised pay scale of
the applicant, increment was wrongly fixed. Due
to wrong fixation clarified by the respondent no.4,
the office of the respondent no.3 had forwarded
pension proposal of the applicant to the
respondent no.4, which is applicable to the post of
applicant. When service book of the applicant was
sent to Pay Verification Unit, it had raised an
objection that increment received at the time of
01.06.2008 to 30.06.2017 pay scale has been
wrongly granted to the applicant. As per the
Rules and regulations, the recovery has been
made and therefore there was no need to give

personal hearing to the applicant.

4, In support of aforesaid contentions respondent no.3 has placed
on record documents with regard to fixation and recovery at pp.34 to
45.

5. Rejoinder of the applicant is at pp.46 to 49. According to the
applicant the impugned recovery was opposed to principles of
natural justice and settled position of law. Further contention of the
applicant is that he had deposited the amount not voluntarily but

under protest.
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6. While assailing the recovery the applicant has relied on
Circular dated 05.01.2018 (at page 52) issued by respondent no.3. It

states-

feret : tferraTet strete= et agetl BRIIE.
aRUH

AR WeltA A WA BHAT-AieN QLA /Q.gar/FAN.3F A
TEIERIA UGIeslelt, BIEEER UGHest, 10T ddedie, ARIa [&eih Skt ReasiaR
daa Fridadl Hed Ad. A ddel Usarestt UEOt 3NEU ARk =t
Jerdia At forfdacht arvena A, Jerda da=t Eldacht drrsiar sifiuae et
TABH § ARG FHAR A 3R oar AqHE TCAER b agd

BT Ad.

1 JeHld HE WelHA BRAR AL 3T AT, FALTNHDBIA AR REBI0
() AA A1 B TRAA. TAD AR JLa1 AW ARG oA fesiett
WA AP, HALTHE AR, Jsde Momae Ada Be =k siar
§R8/209§ #ed Reieen Pk ca aerd Jeat el a = Remm
SRHURIA FoIR BEIGHR, AFai= =Ee=@ Appellate Jurisdiction
Civil Appeal No.11527/2014 (Arising out of S.P.L. (C)
No0.11684/2012) (State of Punjab & Others etc. - Appellant
- vs- RafiqueMasih (White Washer) etc.respondents)=r==e=t
Brotendlet aR-92 (I to V) et Rcteen nREAR Sciean It agett Bl
AUR FTHCAR BBt g, T A HEh TGN AR @I ot HRIAE
HIAL.
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7. The applicant has also relied on judgments dated 16.09.2019
delivered by this Tribunal in 0.A.N0s.934/2017 and 836/2016. In
these cases recovery made without following the procedure under
Rule 134-A of the M.C.S. (Pension) Rules, 1982 was held to be bad but
liberty was given to the respondents to recover the amount after
following the procedure under Rule 134-A.

8. The applicant has also relied on the judgment dated 18.07.2017

delivered by the Hon’ble Bombay High Court in W.P.No.5367/2016.

In this case it is observed and held-

6. It must be noted that the petitioner was paid alleged excess
amount from 1986 onwards and the order directing recovery
issued for the first time in 2003 was recalled in 2005 and the
excess amount allegedly paid to the petitioner, which was directed
to be recovered by virtue of order passed in 2003, was also
recovered from him in the year 2006. The alleged so called
undertaking recorded in the year 2009 has, in fact, no relation
with the orders passed in the instant matter regarding re-fixation
of pay of the petitioner and the order of recovery, which was
recalled in the year 2005 by the respondent. The contentions
raised in the affidavit-in-reply are quite misleading and do not
reflect the real facts. Reliance is also placed on the judgment
delivered by the Supreme Court in the matter of High Court of
Punjab and Haryana and ors. Vs. Jagdev Singh, reported in
(2016) 14 SCC 267. In the reported matter, there was admittedly
undertaking furnished by the Judicial Officer while opting for
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revised pay-scale that he would refund the excess amount paid
and thus, was held bound by the undertaking. The reported
matter relates to revision of the pay-scale and the option was
exercised by the Judicial Officer in favour of the revised pay-
scale proposed by the respondent and there was also undertaking
recorded by the employee in favour of the State. In the instant
matter, firstly, the distinguishing feature is that the Judicial
Officer who had approached, Supreme Court cannot be said to be
Group 'C' employee and as such, principle laid down in the
matter of High Court of Punjab & Haryana (cited supra) is not
applicable in the instant case. The instant case is squarely
covered by the judgment in the matter of State of Punjab (cited
supra). The decision on which reliance is placed by the

respondentsis wholly inapplicable.

7. 1t also must be noted that recovery of the amount from the
gratuity receivable by the petitioner is also illegal and

impermissible.

8. For the reasons recorded above, the writ petition deserves to be

allowed and same is accordingly allowed.

9. Respondents are directed to refund the amount of Rs.1,02,554/-
recovered from the gratuity amount paid to the petitioner,
together with interest at the rate of 10% per annum from the date
of recovery till realisation, as expeditiously as possible, preferably

within six months from today.

9. The applicant has also relied on the judgment dated 12.02.2018

delivered in W.P.N0.695/2016 by the Bombay High Court in which
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recovery was held to be bad by relying inter-alia on the judgment in
W.P.N0.5367 of 2016 (supra).
10. The applicant has also relied on the judgment dated 12.01.2022

of Hon’ble Bombay High Court in W.P.N0.1192 of 2021. In this case

itis held-

9. In our opinion, the decision in Rafiq Masih
(supra) rendered by a Bench of 2 (two) Hon’ble Judges
has carved out exceptions where recovery would be
impermissible. This, however, sounds somewhat of a
discordant note with what was laid down by another
Bench of 2 (two) Hon’ble Judges in the decision
reported in (2012) 8 SCC 417 (Chandi Prasad Uniyal
Vs. State of Uttrakhand), since affirmed by a bench of 3
(three) Hon’ble judges in the decision reported in
(2014) 8 SCC 883 [State of Punjab & Others Vs. Rafiq
Masih (White Washer)], while hearing a reference as
whether Chandi Prasad Uniyal (supra) conflicts with
the views expressed in the decisions reported in
(1994) 2 SCC 521 (Shyam Babu Verma Vs. Union of
India) and 1995 Supp (1) SCC 18 (Sahib Ram Vs. State
of Haryana). However, Rafiq Masih (supra) being the
last decision on the point, we feel bound by what is
expressed in paragraph 18 extracted supra.

10. It is not in dispute that the petitioner retired
from the service of this Court while holding a Class III
post. Clause (I) of paragraph 18 of the decision in
Rafiq Masih (supra) does hold that recoveries from
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retiral benefits of Class Il employees would be
impermissible. Mr.Kulkarni is right in his submission
that clause (i) of paragraph 18 is immediately
attracted, on facts and in the circumstances of the
present case. Mr.Kulkarni is, however, not right in
referring to clause (iii) of paragraph 18 barring
recovery of excess payment which has been made for a
period in excess of five years, before the order of
recovery is issued. This is because there has been no
one-time excess payment in favour of the petitioner
prior to five years of the issuance of the order of
recovery but excess payment in his favour had
continued, month by month, till the order of recovery
was issued on May 28, 2019. The petitioner, being in
receipt of excess payment till that date, clause (iii)
would not apply. Nonethless, in addition to clause (i),
clause (v) of paragraph 18 of the decision in Rafiq
Masih (supra) holding that, in any other case, where
the Court arrives at the conclusion that recovery if
made from the employee would be iniquitous or harsh
or arbitrary to such as extent, as would far outweigh
the equitable balance of the employer’s right to
recover, seems to be attracted here. The petitioner
has pleaded in the Writ Petition that he had to incur
substantial expenditure for a surgery that his spouse
had undergone and that he is in some sort of financial

hardship.
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11. Having regard to the difficulties that the
petitioner is likely to face during the retired life, if the
order of recovery of Rs.3,60,580/- is not interdicted
and he is refunded such amount, we are inclined to so
interdict and direct refund with interest for the ends of
justice. This Writ Petition, therefore, succeeds. The
respondents are directed to refund to the petitioner
Rs.3,60,580/- with interest @ 6% p.a. from the date
recovery was made till such time the refund is made in

terms of this order, within eight weeks.

11. Learned P.O., on the other hand has relied on the following
judgments-

(1) Judgment dated 23.07.2019 of Bombay High Court in

W.P.N0.4919 of 2018. In this case the employee had given an

undertaking for recovery of amount received in excess. It was
held-

5.  So, what we have before us is an undertaking
given consciously and intentionally by the respondents
and the respondents would have to be held bound by
this undertaking. That means in the present case, no
equity whatsoever has been created in favour of the
respondents while making the excess payment and as
such there is no question of any hardship visiting the

respondents.
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(2)

12

Judgment dated 01.04.2022 of this Tribunal in

0.A.N0.1023 of 2019. In this case recovery was held to be legal

and valid inter-alia by relying on the judgment delivered in

W.P.N0.4919 of 2018 (supra).

(3)

Walmik s/o Sitaram Sirsath versus The State of

Maharashtra and others 2018 SCC OnLine Bom 197.

(4)

16. The facts in the present case are similar to that
of the facts in the case of High Court of Punjab and
Haryana v. Jagdeo Singh, cited supra and, therefore
the ratio laid down is squarely applicable. In the
present case in hand also the Petitioner was put on
notice that any payment found to have been made in
excess would be required to be refunded. The
Petitioner has furnished an undertaking while opting
for the revised pay scale and therefore he is bound by
the said undertaking.

Mandip sing Kohali and Others versus Union of India

and others 2021 (1) Mh.L]. page 370.In this case the

applicant was held to be not entitled to equitable relief of

protection from recovery because he had suppressed the

undertaking given by him authorising his employer to recover

amount paid in excess.
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12. Facts of the case in hand have been narrated above. [ have also

referred to the Rulings relied upon by the applicant as well as the

respondents.

13. The respondents have placed on record copy of the

undertaking given by the applicant to the Treasury Officer when he

was to receive retiral benefits. This undertaking reads-

14. In

# st.Retd. ASI/1170 Durgadas Motiram Jhagre
S Bl bt I fectelt Allgel At 308, FreeRR figa Heiet
TBH AU Dett et R AR IAHH Ft 3NV AR ARA SRMBR
it QACTH URd HIUAE SRl Uchiat 313.

the judgment delivered by this Tribunal in

0.A.N0s.934/2017 and 836/2016 inter alia Rule 134-A of the M.C.S.

(Pension) Rules, 1982 was considered. This Rule reads as under-
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“134-A  Recovery and adjustment of excess
amount paid - If in the case of a Government servant,
who has retired or has been allowed to retire, it is
found that due to any reason whatsoever an excess
amount has been paid to him during the period of his
service rendered upon re-employment after
retirement or any amount is found to be payable by
the pensioner during such period and which has not
been paid by or recovered from him, then the excess

amount so paid or the amount so found payable shall
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be recovered from the amount of pension sanctioned
to him;

Provided that the Government shall give a
reasonable opportunity to the pensioner to show
cause as to why the amount due should not be
recovered from him;

Provided further that the amount found due may
be recovered from the pensioner in instalments so that
the amount of pension is not reduced below the
minimum fixed by Government.”

15. In the instant case the recovery effected cannot be sustained
because procedure under Rule 134-A was not followed. By applying
the guidelines laid down in the above referred rulings to the facts and
circumstances of this case following order deserves to be passed.
Hence, the order.

ORDER

The application is allowed in the following terms-

The impugned recovery is held and declared to be bad.
The respondents shall refund the amount so recovered to the
applicant within three months from the date of this order. The
respondents, if they propose to recover the amount said to
have been paid in excess to the applicant, shall follow the

procedure under Rule 134-A of the M.C.S. (Pension) Rules,
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1982, and then proceed further in accordance with law. No

order as to costs.

(M.A.Lovekar)
Member (J)
Dated - 28/07/2022
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[ affirm that the contents of the PDF file order are word to word same

as per original Judgment.

Name of Steno : Raksha Shashikant Mankawde
Court Name : Court of Hon’ble Member (]) .
Judgment signed on : 28/07/2022.

and pronounced on

Uploaded on : 28/07/2022.
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