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O.A.No.484/2021

MAHARASHTRA ADMINISTRATIVE TRIBUNAL

NAGPUR BENCH NAGPUR

ORIGINAL  APPLICATION NO. 484/2019(S.B.)

Shri Durgadas s/o Motiram Zagare,Aged about 61 years, Occu.: Retired,R/o Chikhali Road, Opposite HanumanMandir, Sunderkhed, Buldhana,Tahsil and District Buldhana.
Applicant.

Versus1) The State of Maharashtra,Through its Secretary,Home Department,Mantralaya, Mumbai-400032.2) The Director General of Police,State of Maharashtra,Near Regal Talkies, Culaba, Mumbai.3) Superintendent of Police,Buldana, Opposite Collector Office,Buldana, Tahsil and District Buldana.4) Accounts and General A & E (II) OfficeMaharashtra, Civil Lines, Nagpur.
Respondents

_________________________________________________________Shri A.P. Sadavarte, Ld. counsel for the applicant.Shri M.I.Khan, Ld. P.O. for the respondents.
Coram:-Hon’ble Shri M.A.Lovekar, Member (J).
Dated: - 28thJuly 2022.
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JUDGMENT

Judgment is reserved on 26nd July, 2022.

Judgment is pronounced on 28th July, 2022.

Heard Shri A.P. Sadavarte, learned counsel for the applicantand Shri M.I.Khan, learned P.O. for the Respondents.2. Case of the applicant is as follows.When the applicant was working as A.P.I., on 09.07.2017 hereceived a communication (Annexure A-1) from respondent no.3 thatregarding his pay fixation and retiral benefits respondent no.4 hadraised an objection.  In this behalf respondent no.3 passed an orderdated 23.06.2017 (at page 16) to recover from retiral benefitspayable to the applicant an amount of Rs.3,59,958/- in lumpsum.  Bycommunication dated 21.07.2017 (Annexure A-2) respondent no.3informed the applicant as follows-
R;k vuq”kaxkus vkLFkkiuk ‘kk[ksdMqu lanHkZ dz-5 vUo;s lq/kkjhr osru

fuf’prh >kysyh vlqu R;kuqlkj vki.kkdMs fn-01@07@2008 rs

30@06@2017 ikosrks vfriznku >kysyh osru o HkRR;kaph jDde #-

3]59]958@& ¼v{kjh #- rhu yk[k ,dks.klkB gtkj uÅ’ks vB~BkoUu QDr½

olqyh vlY;kckcr ,fjvlZ fyihd ;kauh lanHkhZ; i= dz-6 vUo;s ekfgrh fnyh

vkgs-
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vki.kkal e`R;w&fu&lsokfuo`Rrh minku #-2]99]475@& ,o<h jDde ns;

vkgs- lnjph laiw.kZ jDde ‘kklu tek dsY;kf’kok; vkiyk lsokfuo`Rrh osrukpk

izLrko egkys[kkiky ukxiwj f}rh; ;kauk lknj dj.ks ‘kD; gks.kkj ukgh-The applicant deposited Rs.60,483/- and 2,451/- (AnnexuresA-3 & A-4).  By communication dated 12.12.2017 (Annexure A-5) theapplicant was informed as follows-
mijksDr lanHkZ o fo”k;kUo;s lsfu-lQkS@1170 nqxkZnkl eksrhjke >xjs

use.kwd mifoiksv- dk;kZy; cqyMk.kk gs fnukad 31@10@2017  jksth fu;r

o;ksekukus lsokfuo`Rr >kysys vlqu R;kaps lsokfuo`Rrh osru izLrko eatqjh djhrk

egkys[kkiky ¼f}rh;½] ukxiwj ;kauk lknj dj.;kr vkysys gksrs- lnj

lsokiVke/khy osru fuf’prhckcr vk{ksi ?ks.;kar vkysyk gksrk-

rjh lanHkZ dz-1 o 2 lsfu-lQkS@1170 nqxkZnkl eksrhjke >xjs ;kapsdMqu

vfriznku jDde #-3]60]429@& ¼v{kjh #-rhu yk[k lkB gtkj pkj’ks

,dks.krhl QDr½ ,djdeh olqy dj.;kar ;koh- lkscr vfriznkukps fooj.ki=

rhu izrhr tksMys vkgs-The applicant retired on superannuation on 31.10.2017.  Bycommunication dated 09.01.2018 (Annexure A-6) the applicant wasinformed about recovery of Rs.2,451/- and 2,97,495/- towards overpayment of pay and allowances.  No dues certificate (Annexure A-7)was issued on 14.03.2018.  Being aggrieved by the recovery theapplicant made a representation dated 17.07.2018 (Annexure A-8) torespondent no.3.  By communication dated 18.07.2018 (Annexure A-
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9) he was informed by respondent no.3 that recovery was effected asper Rules 132 (2) (3) (b) of the M.C.S. (Pension) Rules, 1982. On26.11.2018 the applicant submitted a representation (Annexure A-10) to respondent no.2.  Still grievance of the applicant remained unredressed.  Hence, this application.3. Reply of respondent no.3 containing following contentions is atpp.27 to 33-
1) The applicant was informed about the objection

taken by the respondent no.4 and applicant also

accepted that he had got excess pay during his

service period from 01.06.2008 to 30.06.2017 and

applicant also deposited the difference amount in

the Government account without any objection or

under protest.

2) As per the provisions of Rule 132 and 134-A of

the Maharashtra Civil Services (Pension) Rules,

1982, if in the case of a Government servant, who

has retired or has been allowed to retire, it is found

that due to any reason whatsoever an excess

amount has been paid to him during the period of

his service including service rendered upon re-

employment after retirement or any amount is

found to be payable by the pensioner during such

period and which has not been paid by, or

recovered from him, then the excess amount so paid
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or the amount so found payable shall be recovered

from the amount of pension sanctioned to him.

3) While fixing the increment on revised pay scale of

the applicant, increment was wrongly fixed.  Due

to wrong fixation clarified by the respondent no.4,

the office of the respondent no.3 had forwarded

pension proposal of the applicant to the

respondent no.4, which is applicable to the post of

applicant.  When service book of the applicant was

sent to Pay Verification Unit, it had raised an

objection that increment received at the time of

01.06.2008 to 30.06.2017 pay scale has been

wrongly granted to the applicant. As per the

Rules and regulations, the recovery has been

made and therefore there was no need to give

personal hearing to the applicant.

4. In support of aforesaid contentions respondent no.3 has placedon record documents with regard to fixation and recovery at pp.34 to45.5. Rejoinder of the applicant is at pp.46 to 49. According to theapplicant the impugned recovery was opposed to principles ofnatural justice and settled position of law.  Further contention of theapplicant is that he had deposited the amount not voluntarily butunder protest.
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6. While assailing the recovery the applicant has relied onCircular dated 05.01.2018 (at page 52) issued by respondent no.3.  Itstates-
fo”k; % vfriznku >kysY;k jdesph olqyh dj.ksckcr-

ifji=d

jkT;krhy iksyhl nyke/;s iksyhl deZpk&;kauk iks-uk-@iks-gok@eiks-mfu ;k

inkojhy inksUurh] dkyc/n inksUurh] vxkow osruok<] ekuho fnukad bR;knh fnY;kuarj

osru fuf’prh dj.;kr ;srs- R;kr osru iMrkG.kh izdj.kh vk{ksi uksanfoY;kl R;kph

lq/kkjhr osru fuf’prh dj.;kr ;srs] lq/kkjhr osru fuf’prh dsY;kuarj vfriznku >kysyh

jDde gh lnjg wdeZpkjh lsosr vlrkauk fdaok lsokfuo`Rr >kY;kuarj R;kpsdMwu olqy

dj.;kr ;srs-

;k lanHkkZr dkgh iksyhl deZpkjh ek-mPp U;k;ky;] ek-iz’kkldh; U;k;kf/kdj.k

¼eWV½ ;sFks ;kfpdk nk[ky djrkr- rlsp ‘kklukl lq/nk ;kckcr ekxZn’kZu gks.ksl fouarh

djkos ykxrs- ek-mPp U;k;ky;] [kaMihB vkSjaxkckn ;sFkhy fjV ;kfpdk uacj

695@2016 e/;s fnysY;k fu.kZ;kuqlkj rlsp ‘kklukph lq/nk fo/kh o U;k; foHkkxkps

vfHkizk;kr ueqn dsY;kuqlkj] ek-loksZPp U;k;ky;kus Appellate Jurisdiction

Civil Appeal No.11527/2014 (Arising out of S.P.L. (C)

No.11684/2012) (State of Punjab & Others etc. – Appellant

– vs- RafiqueMasih (White Washer) etc.respondents)P;kU;k;

fu.kZ;krhy ifj&12 (I to V) e/;s fnysY;k vkns’kkuqlkj >kysY;k jdesph olqyh djrk

;s.kkj ulY;kps dGfoysys vkgs- rjh loZ ?kVd izeq[kkauh R;kuqlkj vko’;d rh dk;Zokgh

djkoh-
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7. The applicant has also relied on judgments dated 16.09.2019delivered by this Tribunal in O.A.Nos.934/2017 and 836/2016.  Inthese cases recovery made without following the procedure underRule 134-A of the M.C.S. (Pension) Rules, 1982 was held to be bad butliberty was given to the respondents to recover the amount afterfollowing the procedure under Rule 134-A.8. The applicant has also relied on the judgment dated 18.07.2017delivered by the Hon’ble Bombay High Court in W.P.No.5367/2016.In this case it is observed and held-
6. It must be noted that the petitioner was paid alleged excess

amount from 1986 onwards and the order directing recovery

issued for the first time in 2003 was recalled in 2005 and the

excess amount allegedly paid to the petitioner, which was directed

to be recovered by virtue of order passed in 2003, was also

recovered from him in the year 2006. The alleged so called

undertaking recorded in the year 2009 has, in fact, no relation

with the orders passed in the instant matter regarding re-fixation

of pay of the petitioner and the order of recovery, which was

recalled in the year 2005 by the respondent. The contentions

raised in the affidavit-in-reply are quite misleading and do not

reflect the real facts. Reliance is also placed on the judgment

delivered by the Supreme Court in the matter of High Court of

Punjab and Haryana and ors. Vs. Jagdev Singh, reported in

(2016) 14 SCC 267. In the reported matter, there was admittedly

undertaking furnished by the Judicial Officer while opting for
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revised pay-scale that he would refund the excess amount paid

and thus, was held bound by the undertaking. The reported

matter relates to revision of the pay-scale and the option was

exercised by the Judicial Officer in favour of the revised pay-

scale proposed by the respondent and there was also undertaking

recorded by the employee in favour of the State. In the instant

matter, firstly, the distinguishing feature is that the Judicial

Officer who had approached, Supreme Court cannot be said to be

Group 'C' employee and as such, principle laid down in the

matter of High Court of Punjab & Haryana (cited supra) is not

applicable in the instant case. The instant case is squarely

covered by the judgment in the matter of State of Punjab (cited

supra). The decision on which reliance is placed by the

respondents is wholly inapplicable.

7. It also must be noted that recovery of the amount from the

gratuity receivable by the petitioner is also illegal and

impermissible.

8. For the reasons recorded above, the writ petition deserves to be

allowed and same is accordingly allowed.

9. Respondents are directed to refund the amount of Rs.1,02,554/-

recovered from the gratuity amount paid to the petitioner,

together with interest at the rate of 10% per annum from the date

of recovery till realisation, as expeditiously as possible, preferably

within six months from today.9. The applicant has also relied on the judgment dated 12.02.2018delivered in W.P.No.695/2016 by the Bombay High Court in which
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recovery was held to be bad by relying inter-alia on the judgment inW.P.No.5367 of 2016 (supra).10. The applicant has also relied on the judgment dated 12.01.2022of Hon’ble Bombay High Court in W.P.No.1192 of 2021.  In this caseit is held-
9. In our opinion, the decision in Rafiq Masih

(supra) rendered by a Bench of 2 (two) Hon’ble Judges

has carved out exceptions where recovery would be

impermissible.  This, however, sounds somewhat of a

discordant note with what was laid down by another

Bench of 2 (two) Hon’ble Judges in the decision

reported in (2012) 8 SCC 417 (Chandi Prasad Uniyal

Vs. State of Uttrakhand), since affirmed by a bench of 3

(three) Hon’ble judges in the decision reported in

(2014) 8 SCC 883 [State of Punjab & Others Vs. Rafiq

Masih (White Washer)],  while hearing a reference as

whether Chandi Prasad Uniyal (supra) conflicts with

the views expressed in the decisions reported in

(1994) 2 SCC 521 (Shyam Babu Verma Vs. Union of

India) and 1995 Supp (1) SCC 18 (Sahib Ram Vs. State

of Haryana). However, Rafiq Masih (supra) being the

last decision on the point, we feel bound by what is

expressed in paragraph 18 extracted supra.

10. It is not in dispute that the petitioner retired

from the service of this Court while holding a Class III

post.  Clause (I) of paragraph 18 of the decision in

Rafiq Masih (supra) does hold that recoveries from
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retiral benefits of Class III employees would be

impermissible.  Mr.Kulkarni is right in his submission

that clause (i) of paragraph 18 is immediately

attracted, on facts and in the circumstances of the

present case. Mr.Kulkarni is, however, not right in

referring to clause (iii) of paragraph 18 barring

recovery of excess payment which has been made for a

period in excess of five years, before the order of

recovery is issued.  This is because there has been no

one-time excess payment in favour of the petitioner

prior to five years of the issuance of the order of

recovery but excess payment in his favour had

continued, month by month, till the order of recovery

was issued on May 28,  2019. The petitioner, being in

receipt of excess payment till that date, clause (iii)

would not apply.  Nonethless, in addition to clause (i),

clause (v) of paragraph 18 of the decision in Rafiq

Masih (supra) holding that, in any other case, where

the Court arrives at the conclusion that recovery if

made from the employee would be iniquitous or harsh

or arbitrary to such as extent, as would far outweigh

the equitable balance of the employer’s right to

recover, seems to be attracted here.  The petitioner

has pleaded in the Writ Petition that he had to incur

substantial expenditure for a surgery that his spouse

had undergone and that he is in some sort of financial

hardship.
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11. Having regard to the difficulties that the

petitioner is likely to face during the retired  life, if the

order of recovery of Rs.3,60,580/- is not interdicted

and he is refunded such amount, we are inclined to so

interdict and direct refund with interest for the ends of

justice. This Writ Petition, therefore, succeeds.  The

respondents are directed to refund to the petitioner

Rs.3,60,580/- with interest @ 6% p.a. from the date

recovery was made till such time the refund is made in

terms of this order, within eight weeks.

11. Learned P.O., on the other hand has relied on the followingjudgments-(1) Judgment dated 23.07.2019 of Bombay High Court in

W.P.No.4919 of 2018. In this case the employee had given anundertaking for recovery of amount received in excess.  It washeld-
5. So, what we have before us is an undertaking

given consciously and intentionally by the respondents

and the respondents would have to be held bound by

this undertaking.  That means in the present case, no

equity whatsoever has been created in favour of the

respondents while making the excess payment and as

such there is no question of any hardship visiting the

respondents.
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(2) Judgment dated 01.04.2022 of this Tribunal inO.A.No.1023 of 2019.  In this case recovery was held to be legaland valid inter-alia by relying on the judgment delivered inW.P.No.4919 of 2018 (supra).(3) Walmik s/o Sitaram Sirsath versus The State of

Maharashtra and others 2018 SCC OnLine Bom 197.

16. The facts in the present case are similar to that

of the facts in the case of High Court of Punjab and

Haryana v. Jagdeo Singh, cited supra and, therefore

the ratio laid down is squarely applicable. In the

present case in hand also the Petitioner was put on

notice that any payment found to have been made in

excess would be required to be refunded.  The

Petitioner has furnished an undertaking while opting

for the revised pay scale and therefore he is bound by

the said undertaking.(4) Mandip sing Kohali and Others versus Union of India

and others 2021 (1) Mh.L.J. page 370.In this case theapplicant was held to be not entitled to equitable relief ofprotection from recovery because he had suppressed theundertaking given by him authorising his employer to recoveramount paid in excess.
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12. Facts of the case in hand have been narrated above.  I have alsoreferred to the Rulings relied upon by the applicant as well as therespondents.13. The respondents have placed on record copy of theundertaking given by the applicant to the Treasury Officer when hewas to receive retiral benefits.  This undertaking reads-
Eh Jh-Retd. ASI/1170 Durgadas Motiram Jhagre

izekf.kr djrks dh mijksDr fnysyh ekfgrh lR; vkgs- fu;ekuqlkj fofgr dsysys

okf”kZd g;krhpk nk[kyk ns.;klaca/khP;k vVh eyk ekU; vkgsr- rlsp eyk dkgh

jDde vfriznku dsyh xsyh rj lnjph jDde eh vkf.k ek>s okjl mRrjkf/kdkjh

;kauh ‘kklukl ijr dj.;kps nk;hRo iRdjys vkgs-14. In the judgment delivered by this Tribunal inO.A.Nos.934/2017 and 836/2016 inter alia Rule 134-A of the M.C.S.(Pension) Rules, 1982 was considered. This Rule reads as under-
“ 134- A Recovery and adjustment of excess

amount paid – If in the case of a Government servant,

who has retired or has been allowed to retire, it is

found that due to any reason whatsoever an excess

amount has been paid to him during the period of his

service rendered upon re-employment after

retirement or any amount is found to be payable by

the pensioner during such period and which has not

been paid by or recovered from him, then the excess

amount so paid or the amount so found payable shall
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be recovered from the amount of pension sanctioned

to him;

Provided that the Government shall give a

reasonable opportunity to the pensioner to show

cause as to why the amount due should not be

recovered from him;

Provided further that the amount found due may

be recovered from the pensioner in instalments so that

the amount of pension is not reduced below the

minimum fixed by Government.”15. In the instant case the recovery effected cannot be sustainedbecause procedure under Rule 134-A was not followed.  By applyingthe guidelines laid down in the above referred rulings to the facts andcircumstances of this case following order deserves to be passed.Hence, the order.
ORDERThe application is allowed in the following terms-The impugned recovery is held and declared to be bad.The respondents shall refund the amount so recovered to theapplicant within three months from the date of this order.  Therespondents, if they propose to recover the amount said tohave been paid in excess to the applicant, shall follow theprocedure under Rule 134-A of the M.C.S. (Pension) Rules,
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1982, and then proceed further in accordance with law.  Noorder as to costs.
(M.A.Lovekar)Member (J)Dated – 28/07/2022
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I affirm that the contents of the PDF file order are word to word sameas per original Judgment.
Name of Steno : Raksha Shashikant MankawdeCourt Name : Court of Hon’ble Member (J) .Judgment signed on : 28/07/2022.and pronounced onUploaded on :           28/07/2022.


